
Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

Federal Court of Australia 

District Registry: Victoria 

Division: General  No: VID268/2022 

 

PAUL TIBOR HORSKY and another named in the schedule 

Applicants 

 

MESOBLAST LIMITED (ACN 109 431 870) 
Respondent 

 

ORDER 
 

JUDGE: JUSTICE BEACH 

DATE OF ORDER: 6 September 2024 

WHERE MADE: Melbourne 

 

THE COURT ORDERS THAT: 

1. Pursuant to s 37AI of the Federal Court of Australia Act 1976 (Cth) (Act), the 

confidential affidavit of Ding Pan affirmed on 29 August 2024 and Confidential Exhibit 

DP-1 to that affidavit not be published or otherwise disclosed until the application for 

orders under s 37AF of the Act is determined. 

Notice of Proposed Settlement and Approval Hearing  

2. Pursuant to ss 33X and 33Y of the Act, the form and content of:  

(a) the notice of proposed settlement to Group Members set out in Annexure A to 

these orders (Settlement Notice) and the cover email accompanying the 

Settlement Notice as set out in at Annexure B to these orders (Cover Email); and 

(b) the form and content of the notice set out in Annexure C to these orders 

(Newspaper Notice);  

be approved. 
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3. Pursuant to ss 33X and 33Y of the Act, the Settlement Notice and Newspaper Notice is 

to be distributed according to the following procedure:  

(a) the joint applicants shall, within 7 days of the making of these orders, cause a 

copy of the Settlement Notice to be sent to the last known email address under 

cover of the Cover Email to:  

(i) each Group Member who has registered in accordance with orders 18 

and/or 20 of the orders made by the Honourable Justice Beach on 20 

December 2023 (Registered Group Member); and  

(ii) each Group Member who otherwise has attempted to register their claim in 

response to the notice the subject of order 9 of the orders made on 20 

December 2023 or who has provided their contact details as at the date of 

these orders to Omni Bridgeway (Fund 5) Australian Invt. Pty Ltd, ICP 

Funding Pty Ltd (together, the Funders) or the joint applicants’ solicitors 

(Known Unregistered Group Members); 

(b) the joint applicants shall cause a copy of the Settlement Notice to be displayed on 

the websites of the joint applicants’ solicitors at 

https://www.williamroberts.com.au/class-actions/mesoblast-ltd/ and 

https://phifinneymcdonald.com/action/mesoblast-class-action/ and to remain 

continuously so displayed up to and including the hearing of the Settlement 

Approval Application; 

(c) the joint applicants shall cause a copy of the Settlement Notice to be displayed on 

the websites of the Funders at 

https://portal.omnibridgeway.com/cases/register/mesoblast-overview and 

https://www.icp.net.au/icp-claims/mesoblast/ and to remain continuously so 

displayed up to and including the hearing of the Settlement Approval 

Application; and 

(d) The joint applicants shall, within 14 days of the making of these orders, cause to 

be published the Newspaper Notice in a weekday edition of at least one (1) major 
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newspaper publication in circulation in metropolitan areas in each capital city of 

each State and Mainland Territory of Australia. 

4. The Settlement Notice (including the forms annexed thereto), Cover Email and 

Newspaper Notice may be amended by the joint applicants before it is emailed, posted 

or published in order to insert any relevant date or detail, or correct any postal, website, 

email address or telephone number or any typesetting or typographical error.   

5. The costs of and incidental to the procedure set out in order 3 shall be paid by the joint 

applicants but are to be costs in the proceeding. For the avoidance of doubt, answering 

enquiries from Group Members and members of the public in relation to the Settlement 

Notice is work incidental to order 3 above. 

Settlement Approval Application  

6. On or before 13 September 2024, the joint applicants are to file and serve an 

interlocutory application seeking:  

(a) orders that the settlement of this proceeding be approved under s 33V of the Act 

on the terms set out in the Deed of Settlement dated 21 August 2024 (Deed); and 

(b) other orders required to be sought by the joint applicants in accordance with the 

Deed  

(Settlement Approval Application).  

7. The Funders have leave to intervene in relation to the Settlement Approval Application.  

8. On or before 6 November 2024, the joint applicants are to file and serve:  

(a) evidence in relation to the Settlement Approval Application; and  

(b) an outline of submissions in relation to the Settlement Approval Application. 
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9. On or before 13 November 2024, the Funders are each to file and serve any:  

(a) evidence in relation to the Settlement Approval Application; and  

(b) outline of submissions in relation to the Settlement Approval Application. 

10. On or before 20 November 2024, the respondent is to file and serve any: 

(a) evidence in relation to the Settlement Approval Application; and  

(b) outline of submissions in relation to the Settlement Approval Application.  

11. Until further order, the joint applicants and the Funders have leave to file any 

submissions, affidavit or annexure or part thereof, in respect of which they seek 

confidentiality orders, by sending the document via email to the Associate of the 

Honourable Justice Beach, marked in the subject line with the words “Confidential and 

for the Court only”, and they are excused from any requirement to electronically file, or 

serve any such documents or any part thereon that is claimed confidential.  

12. The Settlement Approval Application be listed for hearing before the Honourable 

Justice Beach at 9.30 am on 13 December 2024 (Approval Hearing).  

13. Pursuant to s 33ZF of the Act, 4.00 pm on 11 October 2024 be fixed as the date by 

which any Group Member who wishes to object to the Proposed Settlement (as that 

term is defined in the Settlement Notice), or any aspect of it, must file a completed 

Notice of Objection in the form annexed to the Settlement Notice distributed under 

order 3 of these orders to the Court by mailing it to the Victorian Registry of the Court 

and by sending it to the joint applicants’ solicitors by email to 

msbclassaction@williamroberts.com.au.  

14. Any Group Member providing to the Court a Notice of Objection must at the same time 

file with the Court any evidence and written submissions upon which the Group 

Member relies in support of the Notice of Objection by mailing it to the Victorian 

Registry of the Court, and by sending it to the joint applicants’ solicitors by email to 

msbclassaction@williamroberts.com.au.  
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15. The Notice of Objection shall be deemed to have been received by the Court at the time 

it was received by the joint applicants.  

16. The joint applicants, the Funders and the respondent have leave to inspect the Court file 

and to copy, or to obtain from the chambers of the Honourable Justice Beach, any 

notice of objection filed with the Court.  

17. By 4.00 pm on 18 October 2024, the joint applicants’ solicitors shall provide to the 

respondent’s solicitors a copy of any documents received by them pursuant to orders 

13, 14 and 16 above. 

Costs Reference  

18. Pursuant to s 33ZF(1) and/or s 37P(2) and/or s 54A of the Act, and Division 28.6 of the 

Federal Court Rules 2011 (Cth) (FCR), Ian Ramsey-Stewart (Costs Referee) is 

appointed for the purpose of conducting an inquiry (Reference) and making a report in 

writing to the Court (Report) stating, with reasons, the Referee’s opinion on the 

following two issues: 

(a) the reasonableness of the joint applicants’ legal costs for work done up to the date 

of the Approval Hearing (including costs anticipated and yet to be incurred as at 

the date of the Report); and 

(b) the reasonableness of the sum proposed for administration of the Settlement 

Scheme (as that term is defined in the Settlement Notice),  

and in doing so, may have regard to the reports the Costs Referee has already submitted 

pursuant to order 8 of the orders dated 19 October 2022, being reports dated 21 April 

2023, 19 October 2023 and 9 May 2024. 

19. The Costs Referee is to submit the Report to the Court in accordance with r 28.66 of the 

FCR, addressed to the chambers of the Honourable Justice Beach on or before 23 

October 2024, or such further date as the Court may determine.  Unless the Court so 

orders, the Costs Referees’ fees shall not exceed $11,000 inclusive of GST. 
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20. Without affecting the power of the Court as to costs, the reasonable fees of the Costs 

Referee shall be borne by the joint applicants. 

21. The cost of preparing the Report and the Reference shall form part of the joint 

applicants’ costs and shall be deducted from the settlement sum prior to any distribution 

of the settlement sum to eligible Group Members, if the settlement is approved. 

22. The Costs Referee shall provide a copy of the Report to the joint applicants and the 

joint applicants’ solicitors by the deadline referred to in order 19 above. 

23. The Costs Referee is not bound to conduct the Reference in accordance with the rules 

of evidence; and in the Report shall, to the extent it is necessary for the Costs Referee 

to make any findings of fact in order to express his opinion on the issues: 

(a) make a statement of the facts found by the Costs Referee from which the Court 

may draw such inferences as it thinks fit; and/or 

(b) submit any matter arising on the Reference for the decision of the Court, and 

provide alternative opinions on the issue, depending on how the Court determines 

the matter submitted to the Court. 

24. If, for any reason, the Referee is unable to comply with the order for delivery of the 

Report to the Court by 23 October 2024, the Referee is to communicate that fact to the 

chambers of the Honourable Justice Beach as soon as it becomes apparent to the Costs 

Referee that they will be unable to do so. 

25. The Costs Referee has liberty to seek directions with respect to any matter arising in 

connection with the Reference.  

Other 

26. The Settlement Sum that is required to be paid under the Deed is to be paid into an 

interest-bearing controlled monies account with a body corporate authorised by the 

Australian Prudential Regulatory Authority under s 9 of the Banking Act 1959 (Cth) to 

carry on a banking business established by William Roberts Pty Ltd (WRL) and held on 

trust by WRL in accordance with the terms of the Deed. 
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27. The following orders made in this proceeding be vacated:  

(a) orders 4(c), 5, 6, 7 and 9 of the orders made on 20 June 2024; and  

(b) orders 1, 2, 3 and 4 of the orders made on 30 July 2024.    

 

 

Date orders authenticated:  6 September 2024 

  

 
 

Note: Entry of orders is dealt with in Rule 39.32 of the Federal Court Rules 2011. 

 

 

 

  

~\°'-- T 
Registrar 
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ANNEXUREA 

IFIEDERAL COURT OF AUSTRALIA NOTIICE 

MESOBLAST SHAREHOLDE;R CLASS ACTION 

NOTICE OF PROPOSED SETTLEMENT 

Horsky & Anor v Mesoblast um;ted (ACN 109 431 870) (VID268 of 2022) 

This noti:ce contains important information about the proposed settlement of ~he dlass action 

proceeding commenced by Mr Paul Tiibor Horsky and Oiil Suiveillance Australlia Ply Ltd (ACN 

092 979 498) ATF DA Lynch Superfund (together,. the J,oint Applicants) against Mesobl'ast 

Limited (Mesoblast) in the Federal Court of Austral ia {the Court), Horsky & Anor v Mesoblast 

Limited (ACN 109 431 870) (V/O268 of 2022) (MSB Class Action). 

Please read it carefully. !If you are a group member in the MSB Class Action,. your legal 

ni,ghts will be affected by the proposed settlement iif approved by the Court. lit is 

proposed that only Registered Group Members will be entlitlled t o share in the beneflits 

from the proposed settlement. To wo:rk out whether you are a group, member or a 

Registe1red Group Member, see section C below. 

SUMMARY OF YOUR OPTIONS 

1. If you do not object to the Proposed Settlement, you do not need to do any~hing. 

2. If you wi,sh to object to the Proposed Semement then you must, by no llater than 4:00pm 
(AEDn on 11 October 2024,. fill in the form entitled 'Notice of Obj:ection to Proposed 
Settlement' annexed to this notiice, duly execute it, and file it with the ColUrt by sending it 
to ~he address on the form and send ing it to the Lawyers by emai l to: 
msbc::lassadion@williamroberts.com.au. Any group member who has fi led a Notice of 
Objection with the Court must at the same time send any evidence and wri1tlen 
submissions they wish to rely upon in support of the Notice of Objection to the Court by 
sending it to tjhe address on the form and to the Lawyers by email to 
msbc:lassadi:on@wil liamrobe.rts. com. au. 
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A. WHAT IS THIS NOTICE ABOUT? 

1 _ Th1is notice provides important informatiion about a proposed settlement of AU$26_5 mill ion 
(Settlement Sum) between the Joint Applicants and Mesoblast to resolve the cllaims of all 
group members that are the subject of the MSB Class Action_ The settlement needs to be 
approved by the Court and is referred to in tih is not1ice as the "Proposed Settlement" The 
Proposed! SeHlement {inclusive of interest and costs) inc!ludes no admiss ion of liability 

2_ The Joiint Applicants (who briing the action on their own behalf and on belhallf of ~he group 
memb,ers) are represented jointly by solicitors, William Roberts Lawyers (WRL) and Phi 
Finney McDonalld (PFM) {together, tlhe Lawyers) and the MSB Class Action is funded by 
IICP Funding Pty Ltd and Omni Bridgeway (Fund 5) Australiian lnvt Pty Ltd {togiether, the 
Funders) 

3_ A previous Court notice was issued on 1 March 2023 (2023 Re,gistration and Opt Out 
Notice)_ In accordance with that notice, it is proposed that only Registered Group Members 
willl be entit led to share in the benefits from the Proposed Settlement You are a Reg istered 
Group Member if: 

(a} on or before 19 Apri l 2024, you entered into a retainer with either of the Lawyers or a 
funding agreement with either of the Funders; or 

(lb} you registered for the MSB Class Action by 19 Apri l 2024 in accordance with the 
orders of the Honourable Justice Beach dated 20 December 2023 andl the 2023 
Reagistration and Opt Out Notice_ 

-4 _ The Proposed Settlement requires Court approval. lhe Court must assess whether any class 
action seUlement is fair and reasonable in the interests of group members. The Court has 
been asked to approve the Proposed Settlement at a hearing to be held at 9_30 am on 
13 December 2024 You are entitlled to attend the hearing if you wish to. 

5_ The settlement approval hearing w,ill take pllace in the Victorian Registry oHhe Federal Cou1rt 
of Australia located at the Owen Dixon Commonwealth Law Courts Building, 305 Willliam 
Street, Melbourne VIC 3000_ 

6_ llf there is anyth ing in this notice that you do not understand or if you have any questions, you 
should seek independent legia l advice or contact Omni Bridgeway using the contact detai lls 
available at https:/lportaLornnibridgeway_com/cases/register/mesoblast-0verview or email 
mesoblast@omnibridgeway_com_ Please do no,t contact the Court_ 

B. WHAT IS THE MSB CLASS AC TION ABOUT? 

7_ The MSB Class Action iis brought on behalf of group members who acq uiired Mesoblast 
Securities (as defi1ned be low at paragraph 12 of this notice} during the period from 
22 February 2018 until the close of trading on 17 December 2020 (C1laim Period). 

8_ The .Joint Applicants allege that duriing the Claim Period, Mesoblast: 

(a} breached its continuous disclosure obligations under the Corporations Act 2001 (Cth),­
and 
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(b) engaged in misleading or deceptive conduct in contravention of the Corporations Act, 
the Australian Securities and investments Commission Act 2001 (Cth) and the 
Australian Consumer Law, 

by fail ing to discllose information regarding the application of Remestemcel-L for the 
treatment of: 

(a) paediatric patients suffering from steroid-refractory arnte graft versus host disease; 
and 

(b) patients with acute respiratory distress syndrome caused by the COVID-19 virus. 

9. The Joint Applicants ~urther alleg:e that they and the g~oup members suffered loss as a result 
of those al leged breaches. 

10. The allegations are denied by Mesoblast. Mesoblast defended the MSB Class Action. The 
Proposed Settlement acknowledges that Mesoblast makes no admissions as to liability. 

11 . Full details of the allegations made by the Joint Applicants and of Mesoblast's defence 
against those allegations are set out in the Amended Consolidated Statement of Claim and 
the Amended Defence to the Amended Consolidated Statement of Claim, which can be 
obtained by: 

(a) downloading them from ht:tps://www.wi lliammberts.com.au/dass-actions/mesoblast­
ltd/ or https :/lphifinneymcdonald. com/ aotion/meso blast-class-action/; or 

(b) contacting a Diistriot IReg istJry of the Court (contact detaiils are available at 
www.fedcourt.gov.au) and paying tjhe appropriate inspection fee. 

C. GROUP MEMBERS AND REGISTERED GROUP MEMBERS 

12. You are a gmup member in the MSB Class Action if you 

(a) acquired 'IMesoblast Securities' during the Claim Period being: 

(i) an interest in ful ly paid ordinary shares in Mesoblast on the Australian Securities 
Exchange (ASX); or 

(ii) an interest in American Depository Receipts (ADRs) traded on the NASDAQ 
exdhange under the symbol "MESO"; or 

(ii i) an interest in securirties trnded over the counter in the Unrted States with the 
symbol "MEOBF"; or 

(iv) llong exposme to Mesoblast shares by entering into equity swap confinmations 
iin respect of MSB shares; 

(b) suffered lloss or damage (other tjhan 'Excluded ADR Loss' as defined below at 
paragraph 13) by reason of Mesoblast's alleged conduct, as pl!eaded in the Amended 
Consolidated Statement of Claim; 
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(c) did not opt out of the IMSl3 Class Action in accordance with the orders of the 
Honourable Justice Beach dated 20 December 2023 a11dl the 2023 Registration and 
Opt Out Notice; and 

(d) are not a person excluded in the deflnitlion of gmup member in paragraph 2 of the 
Amended Consolidated Statement of Claim, such as a director, officer, close 
associate, or a re:lated party/body corporate/entity of MSB (as defined by the 
Corporations Act). 

13. The Joint Applicants do not claiim for loss or damage arising from the acquisition of an interest 
in ADRs traded on the NASDAQ exclhange under the symbo!I "MESO" within the period of 
13 December 2018 to 5 Apriil 2020 (incllusive) where the purchaser did not submit a request 
for exclusion tihat was accepted by the US Diistriict Court for the Southenn District of New York 
in the pmceeding tiUed Kristal v. Mesoblast Limited, et; al. 

14 All group members wi lll be bou11d by the terms of the Proposed Settlement, if approved by 
tihe Court However, as noted in paragraphs 2 2 and 5.1 of the 2023 Registration and Opt 
Out Notice, ~he parties intend to seek an order from the Court which, if made, would have the 
effect that group members who were not registered fo r the MSB Class Action by 19 April 
2024 will not be entitled to participate in the Pmposed Settlement w.ithout leave of the Court. 

15. To reiterate, you a.re a Registered Group !Member if: 

(a) on or before 19 April 2024. you entered iinto a retainer wi·th either of the Lawyers 
or a funding agreement with either of the Funders: or 

(b), you registered for the MSB Class Action by 119 Apnil 2024 in accordance with 
the terms of the 2023 !Registration and Opt Out Notice. 

D. KEY TERMS OF THE PROPOSED SETTLEMENT 

16. The key terms of the Proposed Settlement which the Court wil l be askedl to approve are as 
follows 

(a) Mesoblast willl pay the Settlement Sum of AU$26.5 mil lion to settl'e the MSB Class 
Action This payment is an "alll in"· amount which means it is a foi::edl and final amount 
lo oover all dlaims the subject of the MSB Class Action, legal costs, fund ing 
commission and all costs associated with the settlement. 

(b) The settl'ement covers the Joint Applicants and alll group members 

(c) The payment of the Settl~ement Sum is in exchange for releases in favour of Mesoblast 
that are common ly agireed in class action settlements. Those releases are in respect 
of the claims made by the Joint Applicants on their own behalf and on behalf of the 
group members in this proceedling, including any dlaims which directly relate to the 
matters or issues the subject of this proceeding. This wi ll prevent you from bringing 
any M ure claims against IMesoblast 1in relation to the subject matter of the MSB Class 
Action, regard less of whether you are a Registered Group Member and whetjher or 
not you receive any benefit from the Proposed Settl!ement. 
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17. llf tl1e Proposed Settl'ement is not approved by the Court, the MSB Class Action wil l continue 
and there will be no distributions of any monies to group members unless and unbll tjhe Joint 
Appilicants are successful 1in the proceed1ing, or a further settlement is reached. 

IE. PROPOSED DISiRIIBUTllON AND DEDUCTIONS FROM THE SETll.EMENT SUM 

18. At the settlement approval hearing, the Joint Applicants will seek orders from the Court to 
approve a proposed setlllement scheme (Settleme:nt Scheme) which will establish how 
Registered Group Members' entitlements are to be calcullated, and the process to distribute 
the Settlement Sum. 

19. The process by wh ich the Settlement Sum is proposed to be distributed willl be outlined in 
the Settlement Scheme. The Settlement Scheme is subject to Court approval. 

20. The Settlement Scheme proposes that after making deduonions (see paragraph 22 below) 
the ba lance of tjhe Settlement Sum wi ll be di,stributed between Registered Group Members 
A confidential "Loss Assessment Formulan oontaii11ed in the Settlement Scheme wi ll detail 
how each Registered Group Member's entitlement wi ll be calculated 

21. At this stage it is not possible to provide an estimate of how much Registered Group Members 
wi1II receive from the settlement. That is because the amount of monies to be distributed to 
each Registered Group Member under tjhe Settlement Scheme will depend on a number of 
factors, such as the number of Mesolb l'ast Securities purc:hased, ~he date of purchase, 
whetjher any of those Mesob'last Securities were solid, the overall llosses of al l Registered 
Group Members sharing in t:he Proposed Settlement, the total amount of tile deductions from 
tile Settlement Sum which are approved by the Court and any interest earned on the 
Setlllement Sum prior to finall distributions. Please note that no money is proposed to be 
distributed to group members who are not Registered Group Members 

22. Under the Settlement Scheme, the Joint Applicants propose tl1at tjhe fo l lowing amounts ( each 
of which is subject to Court approval) will be deducted from the Settlement Sum before it is 
distributed to Regiisfered Group Members, shared in accordance with the Loss Assessment 
Formula: 

(a) legal costs pa id by the Funders by the time of the settlement approval hearing 
(Project Costs ), in an estimated amount of approximately $6,475,738.61, iindlusive 
of GST This represents approximately 24% of the gross Settlement Sum. 

(b) Funding commission in an estimated! amount of $5,807,035.80 paid to the Funders, 
representing 29% of tile Net Settlement Sum (~he Project Costs and fund ing 
commission are explained further below under the heading 'L1itigation Funding'). 

(c) The Lawyers' leg,al costs for work not funded by the funders, up to and inclluding the 
settlement approval hearing, which tota l an estimated amount of $2,225,457.99 
(includiing a 25% uplift fee dhargeablie on deferred fees). 

(d) A costs referee wi ll be appointed to assess the reasonab leness of the deductions in 
(a) and (c) above, and the costs referee's fees in an estimated amount of$11 ,000 wil l 
be deducted from the Settlement Sum This represents approximately 0.04% of the 
gross Settlement Sum. 

(e) Costs of administering the Settlement Scheme, 1in an estimated amount of 
$290,000.00 lit is proposed that WHL be appointed as sernlement fund administrator 
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under Court supervision. 

(f) Not more than $17,500 00 to be paid to eadl of the Joint Applicants (totall ing not more 
than $35,000.00) to reimburse them in recognition of their time in acting as a 
representative party in the MSB Class Action. 

23 The final amount of the legal costs tilat the Joint Appliicants seek to have dedL1cted from tile 
Settlement Slim may vary from th is estimate, because at the present time it is not possible 
to predict the exact amount of legal costs that willl be incurred to the final isation of the 
proceed ings. It wil l ultimately be a matter for the Court to determine the ammmtof legal costs 
which it considers is fai r and reasonable, and which may then be deducted from the 
Settlement Sum. 

24 As part of the settlement approva l prooess, the Collrt has appointed an independent costs 
referee to provide an opinion to the Court on the reasonableness of the amount of legal costs 
and disbursements that the Joint Applicants propose be deduoted from the Settlement Sum. 

25. A copy of the Settlement Scheme will be available well before the settlement approval 
hearing. You may request a copy by oontacting the Lawyers by email al 
msbclassaction@williamroberts.oom.aiu. Some parts of the Semement Scheme may be 
confidentia l, and you may be asked to agree to lkeep those parts confidential 

Further Explanation as to Project Costs and Funding Commission 

26. The Funders provided liitigation funding for the Joint App!licants' proseoution of the MSB Class 
Action on behalf of group members pursuant to the Joint Fund ing Terms annexed to the 
Court orders dated 19 October 2022. 

27 Under th is arrangement, the Funders: 

(a) indemnified! the Joint Applicants against any adverse costs orders; 

(b) paid Project Costs comprising legal costs and other costs incurred in proseouting the 
proceeding, such as the cost of sollicirtors, barristers , and experts, and GST where 
applicab!le; 

(c) paid, in addition to the Project Costs, other costs and/or provided other finanoial 
support ancillary to the provision of seourity for the Respondent's costs, for which no 
reimbursement is sought to be deducted from the Settlement Sum; 

(d) provided cl irent liaison team services to grollp members; and 

(e) as against the Joint Applicants and group members who have entered into a fund ing 
agreement, are contractually entitled to be paid a commission of 29% of the Net 
Settlement Sum for provriding funding and other financial support prior to the 
commenoement of and during tjhe proceedings. 

28 As part of the Court approval of the Proposed Settlement, the Funde:rs willl seek an order for 
the reimbursement of the Projeot Costs and, in addition, a "settlement common fl.Ind order" 
for payment of the Funders' commission, representing 29% of the Net Settlement Sum, 
being the Settlement Sum, lless ilie aggregate amollnt of the Project Costs (as defined in 
paragraph 22(a)). The Net Settlement Sum is presently es~imated to be $20,024,261.39' and 
aocordinglly, tjhe Funders' commission is presently estimated to be $5,807,035.80 
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29. If granted, the order for the reimbursement of the Project Costs and payment of a funding 
commission would allow a deduction from the Settlement Sum for al l Reg istered Group 
Members who stand to benefit from the proceeding to contribute to the reimbursement of the 
Project Costs and payment of the funding commission in a fair manner. Such an order is 
commonly made - in this regard, the Court's Class Actions Practice Note (G PN-CA) states 
that in an open class action (such as the MISS Class Action), class members may expect that 
if an application is made, and if in all the circumstances it is fair, just, eq uitable and in 
accordance with principlle, the Court w1il l make an appropriately framed order to prevent 
unjust enrichment and equitab'.ly and fairly distribute the burden of reasonable legal costs, 
fees and other expenses (including reasonablle !lit igation funding charges and commission) 
amongst all persons who have benefited from the act ion. 

F. WHAT IS THE PROCESS FOR SE TTLEMEN T APPROVAL 

30. As noted at paragraph 4 above, the Proposed Settlement will only talke effect if it is approved 
by the Court. In deciding whether to approve the Proposed Settlement, the Court will consider 
whether the Proposed Settlement is fair and reasonable and iin the interests of the group 
members as a whole. 

31 . The Court will have a hear1ing on 13 December 2024 to determine whether to approve the 
Proposed Settlement. You are entiiUed to attend the hearing it you wish to . 

G. YOUR OPTIONS 

32. If you do not object to the Proposed Settllement, you do not need to do anyth ing llf you are 
not a Registered Group Member and you do not do anything , then as stated above, if the 
Proposed Settlement is approved by the Court, you will be prevented from bringing any future 
claims against Mesobl'ast in rellation to the subject matter of the MSB Class Action and you 
will not be entit led to share iin the benefit from the Proposed Settllement. 

33. If you wish to object to the Proposed Settlement then you must, by no later than 4:00pm 
(AEDTI on 11 October 2024, fil l in the form entitlled 'Notice of Objection to !Proposed 
Sett.lement' annexed to th is notice, du ly execute irt, and file it with tile Court by sendirng it to 
the address on the form and sendingr it to the Lawyers by email to: 
msbclassaction@williamroberts.com.au. Any group member who has filed a Notice of 
Objection wrth the Court must at the same time send any evidence and written submii ssiions 
they wish to re ly upon in support of the Notice of Object ion to the Court by sending it to the 
address on the form and to the Lawyers by email to msbclllassaction@williamroberts.com.au. 

34. If you are not a Registered Group Member and would like to share in the benefit from the 
Proposed Settllement, you shoulld state the reasons why you bel ieve you should do so in a 
Notice of Objection fi led in accordance with the above. The Court wi ll then consider your 
Notice of Objection and decide whether you can share in the Proposed Settlement There is 
no guarantee that the Court will allow any person who is not already a Registered Group 
Member to share in the benefit from the Proposed Settllement. 

35. If you object, you are entitled to attend the settlement approval hearing at 9.30 am on 
13 December 2024 to explain the basis of your objection to the Judge if you wish to do so .. If 
you do not attend , then the Court may gly~_rnn::i.i.Q~H'!ti9JJ.t9. your objection and to the approval 
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of the Proposed Sernlement in your absence. You may wish to seek independent legall advice 
in relation to opposing the Proposed Settlement 
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NOTICE OF OBJECTION ID !PROPOSED SETTLEMENT 

Federal Court of Austral ia 

District Registry: Victoria 

Division: General 

Paul Tibor IHorsky 

First Applicant 

No. VI0268 of 2022 

Oil Surveillance Austral ia Pty (ACN 092. 979 498) A lF ID.A. Lynch Superfu11d 

Second App licant 

Mesoblast IUmited (AON 109 431 870) 

Respondent 

Compl'ete this form if you wish to submit an objection to the Proposed Settlement. 

If you support the pmposed settlement, you do NOT need to return tjhis form. 

Please note that if you submit a Notice of Objection to Proposed Settlement, your name and 
your specific circumstances (including transaction detai ls and grounds of objiection} may be read 

out in Court and/or referred to in orders and/or judgments of the Court. 

Your Notice of Objection wil l be considered by the Court when it is determining whether to 
approve the Proposed Settlement. 

If you wish to object to the Pmposed Settlement, or any aspect of it, by 4.00 ip:m (AEIDT) on 11 
October 2024 you must file this form and any evidence/submissions in support by sending 

these doouments to the Victorian Registry of the Court at the address below and to the Lawyers 
by email to msbdassaction@williamroberts.oom.au. 

Any Notice of Objection received after this deadline may not be considered by the Court when it 
is determiningi whether to approve the Pmposed Settlement. 

Address of Victorian Registry of the Federal Court of Australia 

To: Owen Dixon Commonwealth Law Courts Building 

305 William Street 

Melbourne ~ IC 3000 
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+ 

The person identified below gives notice pu rsuant to order 113 of the orders of the Court made 
on 6 September 2024 that the person is a group member in the MSB Cllass Action and 
OBJEC TS to the Proposed Settlement of this prnceed ing , for the reasons outl ined. 

A. DETAILS OF OBJEC T1ING GROUP MEMBER 

□ on or before 19 Apri l 2024, I entered into a fund ing agreement with one of the Funders;. 
or 

□ on or before 19 April 2024, I entered into a reta iiner one of the Lawyers; or 

□ I reg istered in the MSB Class Action by 19 Aprill 2024; or 

If you lhave done any of the above, you are a Registered Group Member. 

□ I have not done either of the above and therefore am not a Registered Group Member_ 

Details of the group member, being the person or entity that acquired an interest in IMesob~last 
Securiities-

Name of Group Member 

ACN/ABN [if company] 

P,erson completing this form 

Capacity [e.g_, individual, 
partnership, trustee/agent] 

Telephone 

Email 

Postal address 

□ 

B. RELEVANT TRANSACTIONAL INFORMATION 

If you are not a registered group member, you are required to proviide the fo llowing information. 
Further, you are requiired to provide documentary evidence from a third party (e g_ contract 
notes or transaction receipts) in support of each acquisition and disposal of Mesoblast 
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Securities during1 the period from 22 February 2018 untill the close of trading on 17 December 
2020 (inclusive) 

If you are a registered group member, you are not required to provide the fo lllowing1 information. 
Please proceedl to Sections C, D and E below. 

HIN/SRN under which 
Mesoblast Securiities were 
traded 

Number of Mesoblast 
Securities held as at close of 
trade on 21 February 2018 

Total number of Mesoblast 
Securit i1es acquired lby the 
objector during the period 22 
February 2018 until dose of 
trading on 17 December 
2020 (inclusive) 

Total number of Mesoblast 
Securit i1es disposed of by the 
objector during the period 22 
February 2018 until c:Iose of 
trading on 17 December 
2020 (inclusive) 

C. ATTENDANCE AT HEARING AT 9.30 AM (AEDTI ON 13 DECEMBER 2024 

D I do not intend to appear, but wish tor my submissions to be considered in my absence 

D I intend to appear before the Court at the hearing at 9.30 am on 13 December 2024. 

[please tick one] 

If you intend to appear, please complete the following 

D I willl appear on my own belhalif 

D I willl be represented by a lawye~ 

[please tick one if you intend to appear] 
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D.. GROUND(S) OF OBJECTION 

Pl'ease state the reasons in support of your objection to the Proposed Settlement [set out in the 
space below any submissions you wish to make, attach additional pages if necessary) : If you 
are not a !Registered Group Member and you would like to share in the benefit from the 
Pmposed Settl!ement, please state the reasons why you believe you should do so. 
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E. EXECUTION OIF INOTICE 

If you are completing the Notice of Objection on behalf of an individual shareholder you must 
sign and have your signature witnessed. 

If you are completing the Notice of Objection on behalf of a company \vith a sole director or as 
the sole trustee, the sole di1rector or sole trustee must sign and have their signatures witnessed. 

If you are completing the Notice of Objection on behalf of a company or trust {with more than 
one director or trustee), two dlirectors of the company, a director and a company secretary of the 
company, or tiNo tnustees must sign. A witness signature i1s not required. 

By signing bel!ow, I confi rm that the information II have provided in th i,s form is true, complete 
and correct: 

- -
Signed: Second 

signature: 

- -

Name Name 
- -

Positi:on Position 
-

Date Date 

-
Witness Witness 
Signature Signature 

- -

Name ofWil:ness Name of Wil:ness 

-
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[INSERT DATE] 

Dear Group Member, 

ANINEXUREB 

COVER IEMAIL 

RE: Class Actiion against Mesoblast Limited ,(ACN 109 431 870) ("MSB Cllass Action"), 

You are receiving this oorres:pondence because, based 011 the information available, yotu may 
be a grnup member in the MSB Class Actlion. The Federal Court of Australia has ordered ~hat 
an important notioe be 1issued to group members in the IMSB Class Action. 

lHE DOCUMENTS ATTACHED tO liHIS CORRESPONDENCE PROVIDES YOU Wini 
INFORMA lllON CONCERNING YOUR RIGHTS IIN THE CLASS ACTION. 

It is very important that you read the enclosed notice of proposed settlement carefully. If yotu 
have any questions, please contaot Omni Bridgeway, who with ICP Funding Pty Ltd, is fund ing 
this dass action by: 

Te'lephone: 1800 016 464 

Email: mesoblast@omnib:ridgeway.com 



- 22 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 
 

  

ANNEXURE C 

NEWSPAPER NO TICE 

Mesoblast Class Action - Notice of Proposed Settlement 

A shareholder class action (Federal Court of Australia Proceedings number VID268 of 2022) 

against Mesoblast Limited (ACN 109 431 870) has settled , subject to Court approval. The 

proposed settlement (inclusive of interest and costs) includes no admission of liability 

You may be a group member in the class action if you acquired Mesoblast securities duringi the 

period from 22 February 2018 until the close of trading on 17 December 2020 and suffered loss 

or damagie by reason of Mesoblasfs alleged conduct as pleaded iin the Amended Consolidated 

Statement of Claim. 

The Federal Court of Australia has ordered that an important notice be issued to group members 

in the class action in relation to the upcoming settlement approval hearing at 9.30 am on 

13 pecember 2024 and their abillity to participate in the proposed settlement {if approved by the 

Court) 

This notice can be obtained from: 

• h ttps:/ lwww. willia m roberts. com. au/class-actions/mesoblast-ltd/; 

• https://phifinneymcdonald.com/adion/mesoblast-class-action/; or 

• https://www.fedcourt.gov .au/. 

If you are unable to access the notice through the above, please contact Om ni Bridgeway, who 

with ICP Funding Pty Ltd, is fund ing this class action, by email ing them at 

mesoblast@omnibridgeway.com. 
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