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Federal Court of Australia 

District Registry: Victoria 

Division: General  No: VID268/2022 

 

PAUL TIBOR HORSKY and another named in the schedule 

Applicants 

 

MESOBLAST LIMITED (ACN 109 431 870) 
Respondent 

 

ORDER 
 

JUDGE: JUSTICE BEACH 

DATE OF ORDER: 20 December 2023 

WHERE MADE: Melbourne 

 

OTHER MATTERS: 

As part of an application for Court approval of any settlement of this proceeding, the parties 

will seek an order, which, if made, has the effect of providing that any Group Member who has: 

(i) not registered their claim by the Deadline; or (ii) opted out of the proceeding in accordance 

with these orders, will remain a Group Member for all purposes of this proceeding but shall 

not, without leave of the Court, be permitted to seek any benefit pursuant to any such approved 

settlement. 

THE COURT ORDERS THAT: 

Pleadings Amendments 

1. By no later than 4:00 pm (AEST) on 22 December 2023 the joint applicants are to file and 

serve: 

(a) the amended originating application in the form as provided to chambers on 

19 December 2023; and 

(b) the amended consolidated statement of claim (ACSOC) in the form as provided to 

chambers on 19 December 2023.  
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2. By no later than 4.00 pm (AEST) on 16 February 2024 the respondent is to file and serve 

any amended defence to the ACSOC. 

Deadline 

3. Pursuant to s 33J(1) of the Federal Court of Australia Act 1976 (Cth) (Act), the deadline 

before which any Group Member (as defined in paragraph 2 of the ACSOC) may opt out 

of the proceeding be fixed as 5.00 pm (AEST) on 19 April 2024 (Deadline). 

Opt Out Form 

4. Pursuant to ss 33ZF and 37P of the Act, and Rule 9.34 of the Federal Court Rules 2011 

(Cth) (Rules), the “Opt Out Form” appearing at Schedule 1 of Annexure A to these orders 

be approved for this proceeding. 

5. Pursuant to s 33J(2) of the Act, and subject to order 3 above, any Group Member who 

wishes to opt out of this proceeding must complete and return an Opt Out Form to the 

Victoria Registry of the Federal Court of Australia before the Deadline. 

6. If, on or before the Deadline, the solicitors for any party receive a notice purporting to be 

an Opt Out Form in this proceeding, the solicitors must file the Opt Out Form in the 

Victoria Registry of the Federal Court of Australia within fourteen (14) days of receipt 

with a notation specifying the date it was received, and the Opt Out Form shall be treated 

as having been received by the Court at the time it was received by the solicitors. 

7. The solicitors for any party be granted leave to inspect the Court file for and to uplift a 

copy of any Opt Out Form filed by Group Members. 

Opt Out Notice 

8. Pursuant to s 33X of the Act, notice be given to Group Members: 

(a) of their right to register their claim; 

(b) of their right to opt out of the proceeding; and 
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(c) that, subject to further order, as part of an application for Court approval of any 

settlement of this proceeding, the parties will seek an order which shall have the 

effect, if made, of providing that any Group Member who has: (i) not registered 

their claim by the Deadline; or (ii) opted out of the proceeding in accordance with 

these orders, will remain a Group Member for all purposes of this proceeding but 

shall not, without leave of the Court, be permitted to seek any benefit pursuant to 

any such approved settlement. 

9. The form and content of the Notice appearing at Annexure A to these orders be approved 

for the purposes of ss 33X and 33Y(2) of the Act. 

10. By 9 February 2024, the respondent shall instruct its share registries to prepare a list of 

contact details (including, if available, the last known postal address and/or email address) 

for all holdings of “MSB Securities” (as defined at paragraphs 2(a)(i) to (iv) of the 

ACSOC) which are recorded on the MSB Securities register(s) as having been acquired 

within the Claim Period. 

11. By 23 February 2024, the respondent shall cause the Notice to be sent by email to the 

relevant holders of MSB Securities that have an email address recorded on the MSB 

Securities register(s).  The respondent is to notify the joint applicants not less than 2 clear 

business days prior to the date the Notices are to be distributed in accordance with this 

order. 

12. To the extent that an email sent in accordance with order 11 above experiences a delivery 

failure, the respondent shall cause a hard copy of the Notice to be sent by prepaid ordinary 

post to that holder if there is a postal address recorded for that person on the MSB 

Securities register(s), within 5 business days of having been notified of any such email 

delivery failure. 

13. To the extent that any relevant holders of MSB Securities do not have an email address 

recorded on the MSB Securities register(s), but a postal address is recorded on the MSB 

Securities register(s), the respondent shall, by 4.00 pm (AEST) on 23 February 2024, 

cause a hard copy of the Notice to be sent by prepaid ordinary post to that holder at the 

postal address recorded for that person on the MSB Securities register(s). 
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14. By 23 February 2024 the joint applicants shall cause a copy of the Notice to be sent by 

email to each Group Member who has as of the date of these orders identified themselves 

or itself to either: 

(a) Omni Bridgeway (Fund 5) Australian Invt. Pty Ltd or ICP Funding Pty Ltd 

(together, the Funders); or 

(b) Phi Finney McDonald or William Roberts Lawyers (together, the Lawyers), 

as a potential Group Member (whether or not they have entered into a litigation funding 

arrangement with one or both of the Funders), and for whom one of the Funders holds a 

current email address. 

15. The joint applicants shall cause a copy of the Notice, together with copies of the amended 

originating application, ACSOC, amended defence to the ACSOC and these orders to be 

displayed on the website of the Lawyers on and from 23 February 2024 up to and 

including the date of the Deadline. 

16. The costs of distributing the Notice, including the costs charged by the share registries or 

third party mail house, in accordance with orders 10 to 15 above shall be paid in the first 

instance by the joint applicants, but ultimately be costs in the cause. 

17. The Notice may be amended before it is emailed, posted, displayed or published in order 

to correct any website or email address or telephone number or other non-substantive 

error. 

Claim Registration 

18. Pursuant to s 33ZF of the Act, any Group Member who wishes to register their claim may, 

by the Deadline: 

(a) complete the registration form available at 

https://portal.omnibridgeway.com/cases/register/mesoblast-overview; or 
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(b) if they are unable to register online, contact Omni Bridgeway using the contact 

details provided at https://portal.omnibridgeway.com/cases/register/mesoblast-

overview. 

19. In order to register for the purpose of order 18, each Group Member will be requested to 

submit: 

(a) the Group Member’s name (or names in the case of joint security holders), address, 

and/or email address (where available); 

(b) the full name of the registered owner (or names in the case of joint security holders) 

and any relevant Holder Identification Number (HIN) or Security Reference 

Number (SRN) in respect of MSB Securities; 

(c) the number of MSB Securities held by each Group Member as at the 

commencement of trading on 22 February 2018; 

(d) for each acquisition of MSB Securities from 22 February 2018 to 17 December 

2020 (inclusive): 

(i) the date of acquisition; 

(ii) the number of MSB Securities acquired; and  

(iii) the price per MSB Security paid, or the total consideration paid; and  

(e) for each disposal of MSB Securities from 22 February 2018 to 17 December 2020 

(inclusive): 

(i) the date of disposal; 

(ii) the quantity of MSB Securities disposed; and  

(ii) the price per MSB Security received, or the total consideration received. 

20. A Group Member will be deemed to have registered a claim for the purposes of order 18 if 

that Group Member: 
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(a) has, as of the date of these orders, already: 

(i) retained Phi Finney McDonald or William Roberts Lawyers in writing to act 

for that Group Member in this proceeding; 

(ii) applied to become a member of a managed investment scheme established for 

the purposes of funding this proceeding; or 

(iii) engaged Omni Bridgeway (Fund 5) Australian Invt. Pty Ltd or ICP Funding 

Pty Ltd in writing to provide litigation funding services to that group member 

in connection with this proceeding; and 

(b) has, by the Deadline, provided the information specified in order 19 to the Lawyers 

and/or Funders. 

21. Pursuant to s 33ZF of the Act, any Group Member who: (i) registers their claim for the 

purposes of seeking any benefit pursuant to any settlement of this proceeding in 

accordance with order 18; or (ii) is deemed to have registered in accordance with order 20 

shall, for the purposes of these orders, be a “Registered Group Member”. For the 

avoidance of doubt, the failure by any Group Member to provide all of the information 

specified in order 19 by the Deadline shall not automatically invalidate that Group 

Members’ registration, provided that the eligibility of the Group Member to register their 

claim can nonetheless be established based upon the information provided. 

Claims Data  

22. By no later than 4.00 pm (AEST) on 10 May 2024 the joint applicants must:  

(a) deliver to the solicitors for the respondent a list of Registered Group Members, 

which list shall contain (where available): 

(i) a unique identification number for each Registered Group Member whose 

registration has been processed by the Lawyers and/or Funders; 

(ii) the information listed at order 19 for each Registered Group Member, on a de-

identified basis; and  
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(iii) any amendments to the information specified in order 19 as provided by a 

Registered Group Member to the Lawyers and/or Funders by that date; and  

(b) file, in a sealed envelope marked “Confidential List of Group Members Not to be 

Opened without leave of the Court or a Judge”, a list of Registered Group Members, 

which list shall contain (where available): 

(i) a unique identification number for each Registered Group Member whose 

registration has been processed by the Lawyers and/or Funders; 

(ii) the information listed at order 19 for each Registered Group Member; and  

(iii) any amendments to the information specified in order 19 as provided by a 

Registered Group Member to the Lawyers and/or Funders by that date. 

23. The list of Registered Group Members provided in accordance with order 22(a) (and any 

information contained therein) is to be kept confidential to: 

(a) the joint applicants and their legal advisors; 

(b) the respondent’s legal advisors; 

(c) those officers and employees of the respondent who have the conduct of this 

proceeding on behalf of the respondent; and 

(d) any experts retained by the respondent in the proceeding. 

Mediation 

24. Pursuant to s 53A of the Act and Division 28.1 of the Rules, the proceeding be referred to 

mediation, with such mediation to have commenced by no later than 14 June 2024 and to 

continue until the mediator concludes the mediation. 

25. By no later than 4.00 pm (AEST) on 16 February 2024 the parties are to confer in order to 

agree on a mediator. In the absence of agreement, a mediator will be appointed by the 

Court. 
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26. By no later than: 

(a) 14 days prior to the mediation, each party is to serve a position paper (limited to 20 

pages maximum) on the other party and on the mediator; and 

(b) 7 days prior to the mediation, the parties are to prepare and serve a joint mediation 

book on the mediator. 

27. The third-party costs of the mediator shall be payable by the joint applicants and the 

respondent in (50%) equal shares, but otherwise the costs of and incidental to the 

mediation shall be costs in the cause. 

Other 

28. The case management hearing listed for 21 December 2023 be vacated. 

29. The proceeding be listed for a case management hearing at 9.30 am on 21 June 2024. 

30. Costs reserved. 

31. Liberty to apply. 

 

 

 

Date that entry is stamped:  20 December 2023 

  

 
  



- 9 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 
 

 

 



- 10 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 



- 11 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 
 

 

 



- 12 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 
 



- 13 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 
 

 

 

 

 

 

 



- 14 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 

 
 

  



- 15 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 



- 16 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 
 



- 17 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

 

 

 

 
 

 

  



- 18 - 

 

Prepared in the Victoria District Registry, Federal Court of Australia 

Level 7, Owen Dixon Law Courts, 305 William Street, Telephone 1300 720 980 

Schedule 

 

No: VID268/2022 

Federal Court of Australia 

District Registry: Victoria 

Division: General 

 

Second Applicant OIL SURVEILLANCE AUSTRALIA PTY LTD (ACN 092 979 

498) ATF D.A LYNCH SUPERFUND 

 

 

 


